December 17, 2020
Kelly Pehrson
Chief Administrative Officer
Utah Department of Agriculture & Food
350 N. Redwood Rd.
Salt Lake City, UT 84116
Sent via U.S. Mail & Email: kwpehrson@utah.gov
Dear Kelly Pehrson:
Pursuant to the Government Records and Management Act (GRAMA), Utah Code §
63G-2-401, I write on behalf of Utah Animal Rights Coalition (UARC), a 501(c)(3)
non-profit organization, to appeal a constructive denial of access to information.
This appeal is in regards to UARC’s December 9, 2020 GRAMA request1 for records
related to inter-agency sharing of information with Utah Department of Agriculture
(UDAF) concerning cases and outbreaks of COVID-19 on Utah mink farms.
UDAF notified UARC on December 16, 2020,2 that the requested information would
not be made available until January 15, 2021, which is one day after a scheduled
State Records Committee hearing in which these records would be significantly
informative. Therefore, UARC appeals this delay of access to information, as it is
unreasonable and impinges on our appeal rights in a pending administrative
proceeding.
Background
On October 14, 2020, UARC requested records related to COVID-19 outbreaks on
Utah mink farms that the UDAF has in its possession.3 UDAF has denied access to
this information. UARC has a pending appeal before the Utah State Records
Committee, which held a hearing on the matter on December 10, 2021. At that
hearing, the State Records Committee decided to review responsive records in
camera, and continued the matter until its scheduled January 14, 2021 hearing.

1

UARC’s December 9, 2020 GRAMA request is attached as Exhibit A.
UDAF’s December 16, 2020 reply is attached as Exhibit B.
3
UARC’s October 14, 2020 GRAMA request (minus exhibits) is attached as Exhibit C.
2

In that request, UDAF cited nine different GRAMA exemptions to deny UARC
access to this information,4 including Utah Code §63G-2-204(2)(a), which states
that “a governmental entity may not provide a record that it has received under
Section 63G-2-206 as a shared record.” In order to satisfy the requirements of this
exemption under GRAMA, the “originating governmental entity shall inform the
recipient of the record’s classification and the accompanying restrictions on access.”
See 63G-2-206(4). Additionally, in order to invoke this section, a determination
must also be made that the records in question are properly classified as “private,
controlled, or protected” under GRAMA.
To date, UDAF has not provided information that would allow UARC to examine
the statutory basis on which these records are purportedly “private, controlled, or
protected,” and nor has it allowed UARC or the State Records Committee to
independently assess the nature of the agreements UDAF has made with other
entities to ensure they satisfy the statutory elements of this exemption. A mere
assertion of confidentiality is not enough; no one may unilaterally evade Utah’s
transparency laws by fiat declaration. And concealing the basis for denial in its own
veil of secrecy poses an unacceptable procedural barrier to one’s appeal rights under
GRAMA.
UARC’s December 9, 2020 Request
In order to establish a clear factual record, UARC requested the following records in
its December 9, 2020 GRAMA request:
Any agreements, certifications, or correspondence between the Utah
Department of Agriculture and Food (UDAF) and any other local,
state, or federal governmental entity concerning the classification,
confidentiality, sharing, or release of records and/or information
shared between governmental entities regarding COVID-19 cases
and outbreaks on mink farms.
UARC requested this information so that it may protect its substantive appeal
rights under GRAMA for a pending administrative proceeding (Case No. 2020-131)
before the Utah State Records Committee). The matter will again be brought before
the committee at its January 14, 2021 hearing. In its December 16, 2020
constructive denial, UDAF stated that records will not be made available until
January 15, 2021, which is one day after UARC and the State Records Committee
would have an opportunity to review this material factual record.

4

UDAF’s December 8, 2020 Brief to the Utah State Records Committee (minus exhibits), containing its legal
reasons for denial, is attached as Exhibit D.

2

UDAF’s Constructive Denial Should be Reversed
UARC’s December 9, 2020 request (1) is narrowly tailored, (2) identifies a limited
amount of records, with precise specificity, and (3) serves a significant interest in
preserving UARC’s substantive appeal rights and providing relevant information
for the State Records Committee to facilitate its decision-making. Delaying
production of records until after the scheduled hearing is a transparent attempt to
conceal UDAF’s basis for denial in a shroud of secrecy in order to make it difficult
for UARC to respond and for the State Records Committee to perform its statutory
responsibility to conduct its own review of the agency’s determination.
UARC appeals UDAF’s constructive denial and urges you to reverse this
constructive denial and order the records released prior to the hearing, scheduled
for January 14, 2021.

Sincerely,

Jeremy Beckham, MPA, MPH
Executive Director
Utah Animal Rights Coalition
PO Box 3451
Salt Lake City, UT 84110
385-401-4301 (office)
385-227-7034 (mobile)
jeremy@uarc.io
cc:

Rebekkah Shaw, Executive Secretary, State Records Committee
Rosemary Cundiff, Government Records Ombudsman, State Archives
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Exhibit A

December 9, 2020
Amanda Price, Records Officer
Utah Department of Agriculture and Food
350 North Redwood Road
PO Box 146500
Salt Lake City, UT 84114-6500
Sent via e-mail: udaf-commissioner@utah.gov, kwpehrson@utah.gov,
agriculture@utah.gov, amandaprice@utah.gov
Dear Amanda Price:
On behalf of Utah Animal Rights Coalition (UARC), a 501(c)(3) non-profit
organization, I write pursuant to the Government Records and Management Act
(GRAMA), Utah Code Ann. §63G-2-101 to -901 to request records.
UARC requests the following records:
•

Any agreements, certifications, or correspondence between the Utah
Department of Agriculture and Food (UDAF) and any other local,
state, or federal governmental entity concerning the classification,
confidentiality, sharing, or release of records and/or information
shared between governmental entities regarding COVID-19 cases
and outbreaks on mink farms.

To be clear, in this GRAMA request, UARC is only seeking information contained in
records related to discussions or agreements that UDAF had with other
governmental entities regarding the classification or confidentiality of information
and records shared between agencies. UARC is not seeking, in this request, the
underlying records themselves. UARC agrees to the withholding or redaction of any
non-responsive content or information contained in any records otherwise
responsive to this request.
As you may be aware, animal welfare and ongoing COVID-19 pandemic are matters
of significant and growing public concern. The recent positive cases of SARS-CoV-2
on mink farms in Utah has already garnered substantial media coverage in both the
local and national press. Growing evidence of bidirectional transmission of COVID19 to and from mink and humans is a matter of significant public concern.

Issues relating to COVID-19 are of significant concern to the local media and public.
The information UARC sought will shine a light on the conduct of state officials in
responding to COVID-19 outbreaks in our state, promoting transparency and
preserving accountability.
UARC, a non-profit organization, has no private or commercial interest in these
records and intends to use these records to enhance public understanding of this
important issue and to disseminate information to the news media and the public at
large. UARC therefore believes that the release of these records “primarily benefits
the public rather than a person” and accordingly requests a waiver of fees. See Utah
Code Ann. §63G-2-203(4)(a).
If you choose to deny this request for a fee waiver, please inform me of estimated
costs prior to processing this request so that UARC may decide whether to proceed
or examine our options for appeal. If you deny this request, in whole or in part,
please provide a notice of denial. See Utah Code Ann. §63G-2-205.
In light of the ongoing COVID-19 pandemic, I prefer to receive electronic copies of
the requested records, if possible, which can be emailed to me at jeremy@uarc.io. I
look forward to receiving your response, to be sent no later than 10 business
following your receipt of this request. See Utah Code Ann. §63G-2-204(3)(b).
If I may be of assistance, please reach out using the contact information provided
below. Email is preferred.
Sincerely,

Jeremy Beckham, MPA, MPH
Executive Director
Utah Animal Rights Coalition
385-401-4301 (office)
385-227-7034 (mobile)
jeremy@uarc.io
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Exhibit B

Department of Agriculture and Food
R. LOGAN WILDE
Commissioner

KELLY PEHRSON

State of Utah
GARY R. HERBERT
Governor

Deputy Commissioner
AMESDR. BRUCE L. KING

LEANN HUNTING
Director, Animal Industry

SPENCER J. COX
Lieutenant Governor

December 16, 2020
Jeremy Beckham, Executive Director
Utah Animal Rights Coalition
PO Box 3451
Salt Lake City, UT 84110
Re: GRAMA Request for UDAF Information Sharing Agreements
Dear Mr. Beckham,
The Utah Department of Agriculture has received your GRAMA request on December 9, 2020 requesting “Any
agreements, certifications, or correspondence between the Utah Department of Agriculture and Food (UDAF) and any
other local, state, or federal governmental entity concerning the classification, confidentiality, sharing, or release of
records and/or information shared between governmental entities regarding COVID-19 cases and outbreaks on mink
farms.” Because of the extraordinary circumstances listed below, and in accordance with Utah Code 63G-2-204(6) the
Department cannot immediately approve or deny your request.




The records may be located at the Utah State Archives and Records Service. (63G-2-204(6)(a))
The Department is currently processing a large number of records requests. (63G-2-204(6)(d))
The decision to release these records involves legal issues that require the Department to seek legal counsel for
the analysis of statutes, rules, ordinances, regulations, or case law; (63G-2-204(6)(f))

The records requested will be available by January 15, 2021.
If you believe that the attached response is incomplete or deficient, you may appeal the decision to the Chief
Administrative Officer for the Department: Kelly Pehrson, 350 North Redwood Rd, Salt Lake City, Utah 84116, (801)
982-2200. Any appeal must be within thirty (30) days of the above date of determination and must be by filing a
“notice of appeal” compliant with Utah Code 63G-2-401; Appeal to Head of Governmental Entity. Thank you for your
cooperation and if you have any questions, please feel free to contact our counsel Melissa Ure at 801-982-2216.
Respectfully,

Dr. Amanda Price
GRAMA Record Officer
Utah Department of Agriculture and Food

350 North Redwood Road, PO Box 146500, Salt Lake City, UT 84116-6500
Telephone 801-982-2200  Facsimile 385-465-6026  http://ag.utah.gov

Exhibit C

October 14, 2020
Amanda Price, Records Officer
Utah Department of Agriculture and Food
350 North Redwood Road
PO Box 146500
Salt Lake City, UT 84114-6500
Sent via e-mail: udaf-commissioner@utah.gov, kwpehrson@utah.gov,
agriculture@utah.gov, amandaprice@utah.gov
Dear Amanda Price:
On behalf of Utah Animal Rights Coalition (UARC), a 501(c)(3) non-profit
organization, I write pursuant to the Government Records and Management Act
(GRAMA), Utah Code Ann. §63G-2-101 to -901 to request records related to cases of
SARS-CoV-2 in mink.
According to press accounts, at least nine farms in three counties in Utah have had
COVID-19 outbreaks among their mink.1 Thousands of mink have reportedly died
from the disease. It remains unclear what, if any, requirements state authorities
have implemented on these operations in response to the growing number of farms
with outbreaks.
UARC requests the following records:
•

•
•

1

Records identifying any and all Utah mink farms which have had
positively identified cases of SARS-CoV-2 and/or COVID-19, including
(but not limited to) those nine farms referenced in public media
reports.
Necropsy reports and diagnostic test reports for any mink from the
two Utah mink farms which later had confirmed positive cases of
SARS-CoV-2 (March 1, 2020 – present).
Correspondence between Utah Department of Agriculture and Food
(UDAF) representatives and representatives of the U.S. Department
of Agriculture (USDA) regarding SARS-CoV-2 cases in mink, or
efforts to identify such cases (March 1, 2020 – present).

Associated Press. Thousands of mink dead in COVID-19 outbreak on Utah farms. 6 Oct 2020. Available at
https://kutv.com/news/local/thousands-of-minks-dead-in-covid-19-outbreak-on-utah-farms.

•

•

•
•

Correspondence between Utah Department of Agriculture and Food
(UDAF) representatives and representatives of the Utah Department
of Health (UDOH) or any county or district health department
located in the state of Utah regarding SARS-CoV-2 cases in mink, or
efforts to identify such cases (March 1, 2020 – present).
Correspondence between any UDAF representatives and any
representatives of the mink farming industry, including the Utah
Farm Bureau, Fur Commission USA, and/or representatives of Utah
fur farms, regarding the COVID-19 epidemic and its impact on Utah’s
fur farming industry (March 1, 2020 – present).
Any protocols or documents reflecting precautions being taken or
recommended be taken for Utah mink farms to reduce transmission
of SARS-CoV-2 (March 1, 2020 – present).
Records revealing the nature of the “stringent biosecurity measures”
implemented on fur farms in response to the latest COVID-19
outbreaks, as indicated by a UDAF spokesperson in recent public
media reports.2

If you are not the custodian of these records, or if these records are not maintained
by your organization, I respectfully request that you refer me to the proper
custodian or entity, if known.
As you may be aware, animal welfare and ongoing COVID-19 pandemic are matters
of significant and growing public concern. The recent positive cases of SARS-CoV-2
on mink farms in Utah has already garnered substantial media coverage in both the
local and national press. Growing evidence of bidirectional transmission of COVID19 to and from mink and humans is a matter of significant public concern.
Issues relating to COVID-19 are of significant concern to the local media and public.
The information UARC sought will shine a light on the conduct of state officials in
responding to COVID-19 outbreaks in our state, promoting transparency and
preserving accountability.
UARC, a non-profit organization, has no private or commercial interest in these
records and intends to use these records to enhance public understanding of this
important issue and to disseminate information to the news media and the public at
large. UARC therefore believes that the release of these records “primarily benefits
the public rather than a person” and accordingly requests a waiver of fees. See Utah
Code Ann. §63G-2-203(4)(a).
2

See, for instance: https://www.foxbusiness.com/lifestyle/coronavirus-outbreaks-on-utah-farms-leave-10000-minksdead

2

If you choose to deny this request for a fee waiver, please inform me of estimated
costs prior to processing this request so that UARC may decide whether to proceed
or examine our options for appeal. If you deny this request, in whole or in part,
please provide a notice of denial. See Utah Code Ann. §63G-2-205.
In light of the ongoing COVID-19 pandemic, I prefer to receive electronic copies of
the requested records, if possible, which can be emailed to me at jeremy@uarc.io. I
look forward to receiving your response, to be sent no later than 10 business
following your receipt of this request. See Utah Code Ann. §63G-2-204(3)(b).
If I may be of assistance, please reach out using the contact information provided
below. Email is preferred.
Sincerely,

Jeremy Beckham, MPA, MPH
Executive Director
Utah Animal Rights Coalition
385-401-4301 (office)
385-227-7034 (mobile)
jeremy@uarc.io
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Exhibit D

H. NICOLE HANNA (#11899)
MELISSA A. URE (#13887)
Assistant Attorneys General
Attorneys for Respondent, UDAF
350 N. Redwood Road
Salt Lake City, Utah 84116
Telephone: (801) 982-2200
Email: nicolehh@agutah.gov

mure@agutah.gov

BEFORE THE STATE RECORDS COMMITTEE

RESPONDENT'S BRIEF

UARC,
Petitioner,

Case No. 2020-131 (expedited)

vs.
UTAH DEPARTMENT OF
AGRICULTURE AND FOOD,
Respondent.

Respondent, the Utah Department of Agriculture and Food (UDAF or Department)
hereby submit the following brief in support of their denial of Petitioner's GRAMA appeal. 1
Public Health and Safety
UDAF recognizes the importance of the impact of COVID-19 2 as an epidemic affecting
the safety and security of individuals throughout the state. Since the first reports of COVID-19

1 The assertions in this Brief, including the status of the investigation and the Department's review and
categorization of the requested records is attested two through the sworn statements of Drs. Taylor and
Price, which are attached.
2 For ease ofreference, SARS-CoV-2 and COVID-19 are collectively referred to as COVID-19 throughout this
brief.

potentially affecting animal industries in Utah, UDAF, with the USDA, CDC and Utah
Department of Health, has been actively and continuously investigating and monitoring reports
of COVID-19 related incidents, including those with potential links to animal facilities.
Information from the investigation on current cases of outbreaks on mink farms is posted
regularly on the USDA website and updated as recently as November 15, 2020. 3 UDAF
continues to cooperate fully with the Governor's office, journalists and issued its own press
release on October 9, 2020, informing the public as to the status of the issue. UDAF is currently
following all state and federal guidance regarding prevention of the spread of COVID-19,
including guidance issued by the CDC, which finds the current risk of animal to human spread of
COVID-19 to be low. These steps include quarantines of mink farms found with infected or
suspected infections of animals. These quarantine orders are currently in effect and being strictly
enforced. They include specific biosecurity measures and limit the number of people with direct
contact to the mink to individuals providing animal care.
Because ofUDAF's diligence in monitoring and immediately responding to the COVID19 issues, there are currently no reports of any transmission ofCOVID-19 from quarantined
animals to neighboring wild or domestic animal or human populations directly resulting from
exposure to mink or the individuals who care for them. There are no "hot spots" located near
these mink populations where COVID-19 has been found in disproportionate numbers.
Thus the risks to public health and safety from transmission of the virus between infected
mink and humans is low, if almost non-existent.

3 Exhibits are attached to the Motion for Continuance filed before this Committee in this matter. The Motion
for Continuance, including Exhibits, is also attached, and incorporated by reference, to this Brief.
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Risk to Public Health and Safety in Disclosing Information
In fact, the risks to public health and safety would be dramatically increased by
disclosure of the specific locations of the areas where COVID-19 has been found in mink
populations in the state. The primary concern is the release of this information on a broad public
scale by posting the names, addresses and Google map coordinates of animal industry operations
to a third-party website. These risks are serious and well-documented. There are numerous cases
where animal industry operations have been broken into, with animals stolen from their owners
and released into the wild or sent to large-scale facilities where they are in contact with
numerous individuals and other animals. These are currently being prosecuted as felonies. In
fact, there have been two recent incidents in Utah and Idaho where potentially infected mink
have been stolen by individuals for release. The stolen mink were not under quarantine at that
time but may have been infected with COVID-19.
Thus, the threat to human exposure to infected mink would be increased by the release of
the requested information to Petitioner and the public interest is served best by allowing the
investigation to proceed and information provided to the public through official channels.
Once the investigations into the quarantined mink farms have been fully concluded and
the appropriate steps have been taken to lift the quarantine measures currently in effect, the
Department is fully open to entertaining Petitioner's records request and releasing non-protected
records as required by GRAMA.
Cooperation with Federal and State Entities
The Department is specifically prohibited from releasing Petitioner's requested
information as it relates to an ongoing, joint federal and state investigation into the relationship

3

between COVID-19 and mink. 4 ,5 This information was only shared with the Department with the
agreement that it would retain the same confidential/protected designation. If we violate this
agreement, the Department is potentially liable for violation of federal law.
Additionally, if this information is released, we will see a significant decline in the
number of individuals who will provide information on security measures and potential
outbreaks to the Department: our agreement to keep their legally protected information protected
is extremely important to producers and without it our ability to regulate these industries and to
protect against a widespread animal disease epidemic is in jeopardy.
Finally, the individuals providing information about mink and COVID-19 did so in order
to comply with state and federal law. They have a clear expectation of privacy under GRAMA. 6
Applicability of Utah's Control of Animal Disease Act
As addressed in detail in this brief, GRAMA's provision under UCA 63G-2-305(49)
protects records of the Department "that provides for the identification, tracing, or control of
livestock diseases ... including ... Title 4, Chapter 31, Control of Animal Diseases." The
Department is acting with full authority under this Chapter in this matter, specifically by seeking
the assistance of federal authorities, identifying COVID-19 as a potential threat to domestic
animals and livestock and restricting the movement and contact with infected or exposed

4 "In response to a request for a record, a governmental entity may not provide a record that it has received under
Section 630-2-206 as a shared record." UCA 630-2-204(2)(a).
5 Protected records include "records provided by the United States or by a government entity outside the state that
are given to the governmental entity with a requirement that they be managed as protected records if the providing
entity certifies that the record would not be subject to public disclosure ifretained by it." UCA 630-3-305[31 ].
6 Protected records include "an individual's home address, home telephone number, or personal mobile
phone number, if:(a) the individual is required to provide the information in order to comply with a law,
ordinance, rule, or order of a government entity; and (b) the subject of the record has a reasonable
expectation that this information will be kept confidential due to:(i)the nature of the law, ordinance, rule, or
order; and(ii) the individual complying with the law, ordinance, rule, or order; UCA63G-2-305(51).
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animals. See UCA 4-31-105, 106 and 113.
Contraryto Petitioner's assertions, the Department's authority under this Act is not
limited to any specific animal breed. Further, the Departmenthas broad discretion under this Act
to take any and all measures, including euthanizing animals for postmortem examination and
destroyingproperty necessary to contain any spread of an infectious disease. UCA 4-31-108,
106. Since the onset of COVID-19 and reports of potential mink-related cases, the Department
has acted pursuant to its authority under this Act. Further, the Department relies on the protected
nature of these records in order to prevent sabotage or other actions by individuals gaining access
to Departmentalprotocols and procedures in controlling animal diseases from being introduced
to, and spreadingin, the state. Protection of these records is therefore necessary in order to allow
the Departmentto act without fear or repercussions or risk unnecessary exposure to domestic and
wild animals or individuals.
Again, the public interest is served in maintaining these records as protected, especially
where disclosure could lead to infected animals being released into the wild, re-located to
populations where COVID-19 has not been detected, and with respect to increased interactions
between humans and mink through improper entry onto quarantined property.
Specific Requests and Applicable GRAMA Provisions7
The following are the specific record requests made by Petitioner and the most applicable
GRAMA provisions which apply. The Department asserts that all provisions cited in this Brief
apply as to each. For ease of analysis, a brief description of the Department's concerns and
reasoning for withholding the requested records is included:

7 For the reader's convenience, GRAMAprovisions are shortened after their first full citation appears in this
brief.
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1. Records identifying any and all Utah mink farms which have had positively identified

cases ofSARS-CoV-2 and/or COVID-19, including (but not limited to) those nine farms
referenced in public media reports.
a. UCA 63G-2-305(10): "records created or maintained for civil, criminal, or
administrative enforcement purposes or audit purposes, or for discipline,
licensing, certification, or registration purposes, ifrelease of the records: (a)
reasonably could be expected to interfere with investigations undertaken for
enforcement, discipline, licensing, certification, or registration purposes; (b)
reasonably could be expected to interfere with audits, disciplinary, or enforcement
proceedings;( c) would create a danger of depriving a person of a right to a fair
trial or impartial hearing; (d) reasonably could be expected to disclose the identity
of a source who is npt generally known outside of governn:1entand, in the case of
a record compiled in the course of an investigation, disclose information furnished
by a source not generally known outside of government if disclosure would
compromise the source; or (e) reasonably could be expected to disclose
investigative or audit techniques, procedures, policies, or orders not generally
known outside of government if disclosure would interfere with enforcement or
audit efforts"

i. Each of these subsections apply in this matter. Releasing inf01mation
related to an ongoing investigation, including the identities or locations of
the infected mink would undeniably release information known only to the
Department and federal agencies, could impede the progress of the
investigation by having a chilling effect on cooperation by individuals
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involved in the investigations, could prejudice individuals in any
disciplinary actions brought by the Department in enforcing its orders by
allowing them to be pre-tried in the court of public opinion, would
disclose sources not cmrently a matter of public record, and would
disclose the Department's procedures and investigatory techniques (which
in turn would allow individuals to controvert such efforts in future disease
control measures). Indeed, the release of this information related to an
ongoing investigation would have a chilling effect on the agricultural
community as a whole in working with the Department during future
outbreaks of any disease to the detriment of the agricultural industry in the
state.
b. UCA 630-2-2Q4(2)(a): "In response_to a request for a record, a govef11Illental
entity may not provide a record that it has received under Section 630-2-206 as a
shared record"
1.

The Department has been working with USDA, the CDC, and the Utah
Department of Health on these requests. Information was shared amongst
these entities with the explicit understanding that this information would
be kept confidential. The documents shared containing the location of
these farms are marked as confidential on the communications exchanged
between the entities and disclosure by the Department is therefore
improper.

c. UCA 630-2-305(49): "records of the Department of Agriculture and Food that
provides for the identification, tracing, or control of livestock diseases, including

7

any program established under Title 4, Chapter 24, Utah Livestock Brand and
Anti-Theft Act, or Title 4, Chapter 31, Control of Animal Disease"
1.

The Department's authority under this Act is not limited to any specific
animal breed, extends to domestic animals and traditional livestock
populations and the Department has broad discretion under this Act to take
any and all measures necessary to contain any spread of an infectious
disease. UCA 4-31-108, 106. Since the onset of COVID-19 and reports of
potential mink-related cases, the Department has acted pursuant to its
authority under this Act, including imposing quarantines and conducting
necropsies of animals.

11.

Further, the Department relies on the protected nature of these records in
order to prevent sabotage or_Qtheractio11~by indiyiduals gaining access to
Departmental protocols and procedures in controlling animal diseases
from being introduced to and spreading in the state. Because mink farms
are not required to formally register with the Department, the Department
does not have records related to mink farms in contexts other than those
gathered for the purposes of controlling the spread of COVID-19 and
enforcing its quarantine and other biosecurity measures.

d. UCA 63G-2-305 (31 ): "records provided by the United States or by a government
entity outside the state that are given to the governmental entity with a
requirement that they be managed as protected records if the providing entity
certifies that the record would not be subject to public disclosure if retained by it"
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1.

The Department has access to shared information from every federal and
state entity based on its agreement to maintain the protected/confidential
status of the information provided, including communications between the
Department and those entities. These entities have marked the documents
as confidential when they were shared between the groups. Absent such
agreements, the Department would not be privy to information necessary
to prevent the spread of COVID-19 in the state, and cannot rely on future
cooperation if such records are released.

e. UCA 63G-2-305(26): "records that reveal the location of historic, prehistoric,
paleontological, or biological resources that if known would jeopardize the
security of those resources or of valuable historic, scientific, educational, or
cultural information"
1.

Defined as "Resources that provide scientific inputs [such as] macrostructure (ecology) and micro-structure (genetics)." 8

ii. COVID-19 is being studied on both a macro and micro scale and any
information the Department has regarding the spread of the disease is
protected.
f. UCA 63G-2-201(8)(e): "In response to a request, a governmental entity is not
required to: fill a person's records request if: (i) the record requested is: (A)
publicly accessible online"
1.

Information related to the general location of these farms and other
information related to the number of farms and animals affected can be

8 https://www.ers.usda.gov/webdocs/publications/41964/30289
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biological.pdf?v=O

accessed on the USDA and CDC websites, which are updated at least
monthly. The titles of these reports are: USDA Cases of SARS-CoV-2 in
Animals in the United States, and CDC COVID-19 and Animals.
2. Necropsy reports and diagnostic test reports for any mink from the two Utah mink farms
which later had confirmed positive cases ofSARS-Co V-2 (March 1, 2020-present).

a. UCA 63G-2-305(10): "records created or maintained for civil, criminal, or
administrative enforcement purposes or audit purposes, or for discipline,
licensing, certification, or registration purposes"
1.

In addition to the justification for not releasing the records set forth under
(l)(a)(i) of this brief, animals were sent for necropsy as part of the
investigation into possible cases of COVID-19 related deaths on mink
farms. They are being conducted as a joint investigation between the
Department, the Department of Health, USDA and the CDC. The public
has already been notified of the outbreak on mink farms and the county in
which the outbreak occurred: there is no public interest to be served in
release of the necropsies. Additionally, the necropsies are the basis for
the issuance of the quarantine on these facilities.

b. UCA 63G-2-305(49): "records of the Department of Agriculture and Food that
provides for the identification, tracing, or control of livestock diseases"
1.

Section (l)(c)(i-ii) addresses this argument. Additionally, any responsive
records of necropsies fall directly under the Department's authority under
the Act and were conducted for the purposes of identifying the cause of
death to determine if there was an animal disease outbreak, tracing the
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disease and controlling its spread throughout the state. These records are
essential to the tracing and control of animal diseases.
c. UCA 63G-2-204(2)(a): "[A] governmental entity may not provide a record that it
has received under Section 63G-2-206 as a shared record"
1.

Lab results were shared with the Department from the National Veterinary
Services Laboratories, Utah Veterinary Diagnostic Lab, and the
Washington State Animal Laboratory. These records were shared with the
Department with the restriction that these are protected records and would
not be publicly released.

3. Correspondence between Utah Department of Agriculture and Food representatives and
representatives of the US. Department of Agriculture regarding SARS-Co V-2 cases in
mink, or efforts ta identify such cases (March 1, 2020-present).
a. UCA 63G-2-305(10): "records created or maintained for civil, criminal, or
administrative enforcement purposes or audit purposes, or for discipline,
licensing, certification, or registration purposes." In addition to the justification
for not releasing the records set forth under ( 1)(a)( i) of this brief;
1.

Communications with the USDA on the COVID-19 outbreak have all
been provided to coordinate the investigation into outbreaks of COVID-19
on an around mink farms. These communications include shared reports,
coordination of response, sampling, testing and meetings regarding the
investigation.
1. Reports include the number of animals tested, the method of
testing, the number of mink losses and information related to the
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containment of the outbreak. The disclosure of this information
marked as confidential by the producing entity and shared with the
public is thus improper.
2. Coordination ofresponse: The records contain information
regarding individuals conducting sampling for the ongoing state
investigation. All this information relates to how the CDC, USDA,
Department of Health, and the Department conduct investigations
and disclosure is thus improper.
3. Meetings: All records refer to meetings discussing the status of the
ongoing investigation and disclosure is thus improper.
b. UCA 63G-2-305(49): "records of the Department of Agriculture and Food that
provides for the identification, tracing, or control of livestock diseases." Section
(1)( c)(i-ii) addresses this argument. In addition;
1.

Reliance on the expertise of USDA is imperative to the Department's
ability to adequately control animal disease, as is the ability for USDA and
the Department to be able communicate freely in investigating and
controlling animal disease outbreaks. USDA and the Department, along
with the Utah Department of Health and CDC exchange information on
sampling, tracking, and tracing, and updated polices and procedures for
disposition of the animals and biosecurity measures.
1. The sampling, tracking, and tracing communications: The
disclosure of this information would lead to issues in enforcement
of the Control of Animal Disease act in the future by deterring

12

individuals from cooperating with the Department.

Further, it

would cause federal and state agencies to decline to share
important investigative techniques and information in the future,
knowing it can be released to the public.
2. Policies development: Currently there are draft documents
regarding protocols and security measures. These documents are
not finalized, are the property of the USDA and the CDC, and are
not properly classified as Departmental records. It is UDAF's
understanding that the documents will be released to the public by
the USDA and CDC and/or other cooperating entities once
finalized.
c. UCA 63G-2-305(31 ): "records provided by the United States orby a government
entity outside the state that are given to the governmental entity with a
requirement that they be managed as protected records if the providing entity
certifies that the record would not be subject to public disclosure if retained by it"
1.

In addition to the reasons set forth in section (1)( d)(i) of this brief, records
regarding the investigation on mink farms, sampling and coordination
between the Department and USDA were clearly marked as confidential
and it was agreed that the documents would not be released to the public.
The release of such information would profoundly affect the Department's
ability to cooperate with USDA on future investigations and on other
matters on which the Department cooperates with USDA.

d. UCA 63G-2-305(22): "drafts, unless otherwise classified as public"
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1.

Although the USDA shared draft reports and protocols with the
Department, these drafts have not been finalized. The USDA holds these
records and it is the Department's understanding that they are regularly
released to the public once in final form.

ii. Further, the Department is not the custodian of these records and
Petitioner must seek relief from the record holder directly.
4. Correspondence between Utah Department of Agriculture and Food representatives and
representative of the Utah Department of Health or any county or district health
department located in the state of Utah regarding SARS-Co V-2 cases in milk, or efforts to
identify such cases (March I, 2020-present).
a. UCA 63G-2-305(10): "records created or maintained for civil, criminal, or
administrative enforcement purposes or audit purposes, or for discipline,
licensing, certification, or registration purposes"
1.

Communications with the Utah Department of Health all relate to the
investigation of outbreaks of COVID-19 on an around mink farms. These
efforts included the coordination on the sampling and testing protocols and
responses, sharing of information regarding the detection and security
measures that should be put in place, health information regarding both
animals and individuals, and the locations of disease and the monitoring
and surveillance of the area.
1. The disclosure of this information would lead to issues in
enforcement of the Control of Animal Disease Act by having a
chilling effect on individual cooperation, would disclose
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investigative techniques and would interfere with ongoing
investigative and enforcement actions, including the quarantine
measures in effect.
b. UCA 63G-2-204(2)(a): "a governmental entity may not provide a record that it
has received under Section 63G-2-206 as a shared record"
1.

The Utah Department of Health is the creator of records regarding the
meeting minutes and the status of conditions on the farms. These
documents are marked as confidential and shared with the understanding
that the information is protected. Should the Department release this
information it would jeopardize the Department's ability to work in
conjunction with the Department of Health on future health issues.

11.

Petitioner should submit a GRAMA request to the Department of Health if
they would like to receive this information.

c. UCA 63G-2-305(49): "records of the Department of Agriculture and Food that
provides for the identification, tracing, or control of livestock diseases"
1.

USDA and the Department, along with the Utah Department of Health and
CDC exchange information on sampling, tracking, and tracing, and
updated polices and procedures for disposition of the animals and
biosecurity measures.

When appropriate and after verification,

information which can be shared by these entities is released.

5. Correspondencebetweenany UDAFrepresentativesand any representativesof the mink
farming industry,includingthe UtahFarm Bureau and/orrepresentativesof Utahfur
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farms, regarding the COVID-19 epidemic and its impact on Utah's fur farming industry
(March I, 2020-present).
a. UCA 63G-2-305(10): "records created or maintained for civil, criminal, or
administrative enforcement purposes or audit purposes, or for discipline,
licensing, certification, or registration purposes"
1.

Communication between the Department and mink farmers is part of the
animal disease investigation.

Many of the individuals and farms involved

continue to be hesitant to cooperate with the investigation as their location
and other important information regarding their operations would become
public information.

If records are released involving these

communications, there will be a chilling effect on the Department's ability
to conduct such investigation in the future.
b. UCA 63G-2-305(6) "records, the disclosure of which would impair governmental
procurement proceedings or give an unfair advantage to any person proposing to
enter into a contract or agreement with a governmental entity"

i. There are communications between the department that are not directly
related to the investigation or control of animal disease; however, they do
relate to possibilities of receiving COVID-19 relief funding. Appropriate
grant information will be released public if otherwise not protected under
GRAMA, once that process is finalized.
c. UCA 63G-2-305(49): "records of the Department of Agriculture and Food that
provides for the identification, tracing, or control of livestock diseases"
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i. All communication between the Department and mink farmers is part of

the current investigation and the same concerns exist as stated elsewhere
in this brief.

6. Any protocols or documents reflecting precautions being taken or recommended be taken
for Utah minkfarms to reduce transmission ofSARS-CoV-2.
a. UCA 63G-2-201(8)(e): "[A] governmental entity is not required to: fill a person's
records request if: (i) the record requested is: (A) publicly accessible online"
1.

The protocols released to the mink growers involving quarantine and
biosecurity protocols and precautions were provided by the USDA and
CDC and can be found online.

n. Additionally, the Department provided the link to the additional
informa.tion reqt1est in r~~pon~eto the i11_itial
GR.AMA request.

7. Records revealing the nature of the "stringent biosecurity measures" implemented on fur
farms in response to the latest COVID-19 outbreaks, as indicated by a UDAF
spokesperson in recent public media reports.
a. UCA 63G-2-201(8)(e): "In response to a request, a governmental entity is not
required to: fill a person's records request if: (i) the record requested is: (A)
publicly accessible online"
1.

The protocols released to the mink growers involving quarantine and
biosecurity protocols and precautions were provided by the USDA and
CDC and can be found online.
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Conclusion
In sum, not only are there specific GRAMA provisions preventing the release of the
requested documents as outlined supra, but the public interest weighs in favor of non-disclosure
rather than disclosure. Therefore, the Committee should uphold the Department's decision to
deny Petitioner access to the records not previously released.

Isl H. Nicole Hanna o/blo
H. NICOLE HANNA
MELISSA A. URE
Assistant Attorneys General
Attorney for Utah Department of
Agriculture and Food
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